UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOSEPH ARNOLD and CLAUDETTE ARNOLD, :
Plaintiffs :
V. : C.A No. 95-399L
R J. REYNOLDS TOBACCO COMPANY, :
PHI LI P MORRI S | NCORPORATED, and
BROAN & W LLI AVSON TOBACCO
CORPORATI ON,

Def endant s

OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This is a suit to recover damages stemring fromplaintiff
Joseph Arnold' s life-long cigarette use. The matter is presently
before the Court on a notion by defendants R J. Reynol ds Tobacco
Conpany, ! Philip Mrris Incorporated, and Brown & Wi anson
Tobacco Corporation for sumrary judgnment pursuant to Fed. R G v.
P. 56(c).? Because this action is barred by the Rhode Island
statute of limtations, that notion is granted.
| . Backgr ound

The facts of this case paint a picture of an addiction far

too famliar to today's society. Joseph Arnold, now age 53,

'R J. Reynol ds Tobacco Conpany was erroneously named in the
conplaint as RIJR Nabisco. By stipulation, RIR Nabi sco was
di sm ssed as a party, and R J. Reynol ds Tobacco Conpany was
substituted in its place.

*The parties have stipulated to the dismissal of two other
t obacco conpanies originally nanmed as defendants, American
Brands, Inc. and Lorillard Tobacco Conpany.



began snoking cigarettes soneti ne between the ages of 13 and 15.
Al t hough he has tried to quit on a nunber of occasions, he has
been unable to do so, at tines snoking as nmany as four packs of
cigarettes a day. 1In the early 1970's, Arnold began experiencing
breat hi ng probl ens and a chroni c cough, and while he attributed
both of these problens to snoking, he was unable to kick the
habit. Arnold s respiratory condition deteriorated through the
1980's, and he was ultimately diagnosed with chronic obstructive
pul nonary di sease ("COPD') in April of 1988. During this entire
30-year period, physicians and others repeatedly warned Arnold of
t he dangers of cigarette snoking, and when he was di agnosed with
COPD, his doctors told himthat the di sease was caused by his
cigarette snoking. To this day, however, Arnold is still unable
to stop snoking, even with the certain know edge that doing so

wi |l exacerbate his illness and only hasten his death.

On July 28, 1995, Arnold filed this action agai nst a nunber
of cigarette manufacturers seeking to recover conpensatory and
punitive danmages for the injuries sustained fromhis cigarette
use. Arnold' s wife, plaintiff Caudette Arnold, has also filed a
claimfor the | oss of her husband's consortium The conpl aint
prem ses recovery on strict products liability, negligence, and
defendants' failure to warn, and further alleges that defendants
wWillfully msrepresented the true nature of the health risks
associated with cigarette use, further contributing to Arnold's

addiction and plaintiffs' injuries.



After conducting sone initial discovery, defendants filed
the present notion for summary judgnment, asserting that this suit
is barred by Rhode Island' s three-year statute of limtations for
personal injury clains, R |I. Gen. Laws § 9-1-14(b). 1In reply,
plaintiffs contend that the discovery rule announced by the Rhode

| sl and Supreme Court in WIlkinson v. Harrington, 243 A 2d 745

(R1. 1968) and Anthony v. Abbott lLaboratories, 490 A 2d 43 (R |

1985) shoul d be extended to govern product liability cases based
on cigarette use, and nmaintain that they comrenced this action
within three years of their discovery of the wongful conduct of
the cigarette conpanies. After hearing the argunents of counsel,
the Court took the matter under advisenent. The notion is nowin
order for decision.
1. Standard for Decision
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a notion for sumrmary judgnent:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.
The Court nust view all facts and draw all inferences in the

I ight nost favorable to the nonnoving party. See Continent al

Cas. Co. v. Canadian Universal Ins. Co., 924 F.2d 370, 373 (1st

Cr. 1991). Summary judgnent is appropriate when there is no
di spute as to any material fact and only questions of |aw remain.

See Blackie v. Miine, 75 F.3d 716, 721 (1st Cir. 1996).

[11. Discussion



R 1. Gen. Laws 8§ 9-1-14(b) governs all tort suits to recover
damages for personal injuries, regardless of the particular |egal

theory on which relief is sought.® See Pirri v. Toledo Scale

Corp., 619 A 2d 429, 430-31 (R 1. 1993) (personal injury claim
based on product liability, negligence, inplied warranty, and
failure to warn governed by 8 9-1-14(b)). That section provides
that all clainms for personal injuries nmust be filed within three
years of the accrual of the cause of action.® The dispute in
this case centers on when the cause of action accrued, and
whet her defendants conceal ed the exi stence of the cause of action
so as to toll the running of the limtations period.

As a general rule, under Rhode Island |aw a cause of action

for personal injury accrues at the tinme of injury. See Renaud v.

Sigma-Aldrich Corp., 662 A 2d 711, 714 (R 1. 1995). However, the

Rhode Island Suprenme Court has recogni zed that for sone factual
settings, the operation of a "discovery rule" serves to set this
accrual date at sonme tine beyond the actual date of injury. The

Court adopted such a rule for the first tinme in WIKkinson v.

Harrington, 243 A .2d 745 (R 1. 1968), where it held that a
medi cal nmal practice cause of action accrues when "the plaintiff

di scovers or, in the exercise of reasonable diligence, should

R1. Gen. Laws § 9-1-13(b), which had provided a
[imtations period for product liability actions of ten years
fromthe date of purchase, was declared unconstitutional by the
Rhode |sland Suprenme Court in Kennedy v. Cunberland Engi neering
Co., 471 A 2d 195, 198-201 (R 1. 1984).

‘R1. Gen. Laws § 9-1-14(b) provides: "Actions for injuries
to the person shall be commenced and sued within three (3) years
next after the cause of action shall accrue, and not after.”
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have di scovered, that he has sustained an injury as a result of
the physician's negligent treatnent." 1d. at 751.° The Court
| ater extended this principle to actions for property damage, so
that the limtations period does not begin to run until "the
evi dence of injury to property, resulting fromthe negligent act
upon which the action is based, is sufficiently significant to
alert the injured party of the possibility of a defect."” Lee v.
Morin, 469 A 2d 358, 360 (R 1. 1983) (latent construction defect
in inmprovenment to real property).

The di scovery rule was given its nost expansive application

to date in Anthony v. Abbott Laboratories, 490 A 2d 43 (R I.

1985), where plaintiffs had suffered personal injuries as a
result of exposure to the prescription drug diethylstilbestrol
(DES). The Court noted that the nature of prescription drug
product-related injuries distinguished those cases fromthe run-
of -the-m || personal injury claim

In the case of a drug product, it cannot be thought
t hat because a person experiences the adverse effect of a
particul ar drug, she will or should assune that it was the
result of wongful conduct on the part of the manufacturer;
t he normal reaction would be otherw se. -

It is only later when a person learns that such effects
are not an expected or predictable consequence of proper
treatment that she can possibly be aware that she has an
actionabl e cl ai m agai nst t he manuf act urer.

Id. at 47 (footnote omtted). For this reason, the Court
concluded that for a drug product liability suit, the cause of

action accrues not when the injury manifests itself, nor when the

°The result in WIKkinson has since been codified at R 1.
Gen. Laws 8 9-1-14.1(b), which provides a specific statute of
limtations for mal practice actions.
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plaintiff becones aware of a causal connection between the drug
product and the injury, but instead at the tine the plaintiff

di scovers, or reasonably should di scover, some wongdoi ng or
wrongful conduct on the part of the drug manufacturer.® |d. at
46- 48.

Plaintiffs now ask this Court to extend the discovery rule
of Anthony to cigarette product liability actions. 1In short,
they argue that their cause of action did not accrue at the tine
the injury was discovered, nor at the time plaintiffs first had
knowl edge of the causal |ink between the injury and cigarettes.

I nstead, plaintiffs contend that the cause of action accrued --
and the statute of limtations began to run -- at the tine they
di scovered, or should have discovered, the "wongful conduct" of
the cigarette conpanies.’ However, for a nunber of reasons, the
Court declines plaintiffs' invitation to extend Anthony to
cigarette product liability actions.

As an initial matter, the Rhode Island Suprene Court has

been unwilling to extend the Anthony rul e beyond the drug product

®'n the DES cases, the "wrongful conduct" cited by the
plaintiffs was the drug manufacturers' inadequate testing and
nondi scl osure of information concerning the drug's side effects.
See id. at 48.

I'n particular, plaintiffs maintain they discovered the
foll owi ng all eged m sconduct within three years of filing this
action: (1) that defendants had | earned through internal research
that nicotine was addictive, yet continued to deny this fact in
public statenents; (2) that additional information becane known
to defendants regarding the health risks of cigarette use that
was not disclosed; (3) that cigarette conpani es had mani pul at ed
nicotine |evels, especially through the use of chem cal additives
in cigarettes that enhanced the effect of nicotine and increased
t he addi ctiveness of cigarettes.



l[iability context. In his dissent in Anthony, now Chief Justice
Wei sberger cautioned that any further extension of the discovery
rule "woul d subvert the entire purpose of a statute of
l[imtations.” 1d. at 49 (Wisberger, J., dissenting). Heeding
that warning, the Court has been "m ndful not to interpret

Ant hony to extend far beyond the facts on which it was based.™
Benner v. J.H Lynch & Sons, Inc., 641 A 2d 332, 337 (R 1. 1994).

In its nost recent discussion of Anthony, the Court |eft no doubt
that the rule announced therein applies solely to drug product
liability cases, and not to product liability or personal injury
cases generally:
Ant hony applied only to drug product-liability actions.
Here, the conplaint is fashioned as a product-liability
action with respect to a dangerous and defective contai ner,
not as a drug product-liability action. . . . [EJven if the
conplaint had alleged that the acetic acid was defective in
some manner, as far as we can determne acetic acid is not a
drug, at least with respect to the manner in which plaintiff
was exposed to its fumes. The reasonabl e-diligence standard
and di scovery rule enunciated in Anthony, therefore, have no
application to the facts of the instant case.
Renaud, 662 A 2d at 716.
The sane applies to the present action. Cearly, a
cigarette is not a "drug product” as that termwas used in
Ant hony. Unli ke DES or other nedications, cigarettes are not
prescri bed by physicians, nor are they used in the course of
nmedi cal treatment for curative purposes. Therefore, in |ight of
the severly limted scope of Anthony, the broad discovery rule of
that case is of no relevance to the determ nation of when this

cigarette product liability cause of action accrued.



Moreover, the justifications cited in Anthony for extending
the discovery rule are absent in the cigarette product liability
context. \Wen a person suffers side effects of a prescription
drug, the patient generally assunes that the injury is "either an
unavoi dabl e risk of treatnent, considered acceptabl e by nedi cal
standards, or [] an unforeseeabl e consequence beyond anyone's
control or responsibility.” Renaud, 662 A 2d at 715 (expl ai ning
Ant hony). This assunption is a reasonable one, borne out of the
reality of medical treatnment -- nedications can have side
effects, a patient is often willing to bear sone side effects in
order to realize the curative effects of the drug, and the
patient relies on a physician to properly weigh the nedical
benefits and risks (both known and unknown) when prescribing the
medi cation. Thus, nere know edge of the causal |ink between the
drug and the injury is often insufficient to alert the patient
that there may be a cause of action against the manufacturer --
as far as the patient can tell, the drug worked as best as the
patient and doctor could expect. Therefore, the Court in Anthony
found it proper to toll the limtations period until the patient
coul d di scover that the underlying assunption was wong, i.e.,
that the adverse side effects were not an expected or acceptable
consequence of proper nedical treatnment. Anthony, 490 A 2d at
46- 48; see al so Renaud, 662 A 2d at 715-16.

However, in the cigarette product liability arena, there is
no conparabl e assunption that could | ead a snoker to believe that

a snoking-related illness mght be an "acceptabl e" by-product of



cigarette use. Once a snoker learns of an injury and draws the
causal connection between the injury and cigarette use, the
smoker knows all he or she needs to know in order to conmence an
action: a manufacturer has placed a product on the market, and

t hat product has caused an injury that was in no way intended or
accept abl e by any nmeasure, nedical or otherwise. In other words,
unlike a patient's reasonable rationalization regarding a
prescription drug's side effects, there is nothing to cloud a
snoker's awareness that he or she sonehow has been wonged by
cigarette manufacturers. Thus, no further discovery of "w ongful
conduct" is needed to alert the injured party to a potenti al
cause of action.

In this Court's view, the accrual of a cigarette product
liability action is nore akin to that of a latent injury case
such as W1l kinson or Lee than to that of a drug product liability
action. 1In the cigarette liability situation, the so-called
“"time of injury” is the nonent of exposure to cigarette snoke, a
peri od which can extend over the course of decades for many
snokers. However, while the exposure and injury is ongoing, the
injuries do not becone apparent until the synptons (chronic
cough, shortness of breath, etc.) begin to nmanifest thensel ves at
sone |ater date. Moreover, in sonme instances the snoker may not
link an illness to cigarette use until an even later tine, when a
physi ci an makes such a diagnosis. Therefore, a discovery rule
simlar to that in the WIkinson case seens nost appropriate in

this kind of a case: a cigarette product liability cause of



action does not accrue until the plaintiff has know edge, or
reasonably shoul d have know edge, of an injury and a possible
causal connection between the injury and the plaintiff's use or

exposure to cigarette snmoke.® See Allgood v. R J. Reynolds

Tobacco Co., 80 F.3d 168, 170 (5th Gr.), cert. denied, 117 S.C

300 (1996) (adopting simlar discovery rule under Texas |aw); see

al so Kougasian v. Davol, Inc., 687 A 2d 459, 1997 W 33201 (R I

Jan. 13, 1997).°

Applying this rule to the present case, it is clear that the
action is barred by the statute of limtations. Even view ng the
facts in the light nost favorable to plaintiffs, this cause of
action accrued no later than 1988, seven years before this action
was conmenced. Arnold' s deposition testinony establishes that on
count| ess occasions prior to 1988, his physicians told himthat

his chronic cough and breat hing problens were Iinked to his

! ' n the usual case, a snoker woul d be expected to draw the
connection between such health problens and his or her cigarette
use fairly quickly, as the dangers of cigarette snoking and the
addi ctive nature of nicotine have becone common know edge in
today's society. See Allgood v. R J. Reynolds Tobacco Co., 80
F.3d 168, 172 (5th Gr.), cert. denied, 117 S.Ct. 300 (1996)
("[T] he dangers of cigarette snoking have | ong been known to the
comunity."); Roysdon v. R J. Reynolds Tobacco Co., 849 F.2d 230,
236 (6th Cr. 1988) (simlar).

9

Kougasi an, the Rhode I|sland Suprene Court's nobst recent
statute of limtations decision, presented a fact-pattern that
closely parallels that of the present case. |In Kougasian, the
plaintiff alleged that her |lung cancer had been caused by ongoi ng
exposure to a toxic gas enmtted from defendant's nanufacturing
plant. In finding the action barred by the statute of
[imtations, the Court held that the cause of action accrued at
the tinme plaintiff was diagnosed with |ung cancer, since at that
time she was aware of the em ssions and knew that the particul ar
gas coul d cause cancer. Thus, the |l ogic of Kougasian is clearly
reflected in the rule announced by this Court today.

10



cigarette habit. On deposition Arnold also stated that at |east
15 years before bringing this |lawsuit, he believed that he had
beconme addicted to cigarettes, and was aware that snoking woul d
be a difficult practice to quit. Finally, it is undisputed that
in April of 1988, Arnold's physician diagnosed his condition as
COPD and informed himthat the di sease was caused by his
cigarette snoking. These facts clearly denonstrate that by 1988,
at the latest, Arnold becane fully aware of all the facts
necessary to assert this cause of action against the cigarette
conpani es. Therefore, because he did not file this action until
1995, his action is barred under R 1. Gen. Laws § 9-1-14(b)."°
Faced with this conclusion, plaintiffs suggest that R I
Gen. Laws § 9-1-20,™ which provides the linitations period for a
conceal ed cause of action, tolls the statute of limtations in
the present case. Plaintiffs contend that while the tobacco
conpani es have continued to deny the addictive nature of nicotine
and the health risks of snoking, defendants' own studies have for
sonme time suggested otherwise. Further, plaintiffs allege that

the cigarette conpani es have mani pul ated nicotine | evels and

I'n addition, because his wife's |oss of consortiumclaim
is derivative in nature and dependent upon the injured spouse's
underlying tort allegations, her claimfails as well. See
Janmeson v. Hawt horne, 635 A 2d 1167, 1172-73 (R I. 1994).

119-1-20. Tine of accrual of conceal ed cause of action. --

| f any person, liable to an action by another, shal

fraudul ently, by actual m srepresentation, conceal from him
t he exi stence of the cause of such action, said cause of
action shall be deened to accrue agai nst the person so
liable thereof at the time when the person entitled to sue
thereon shall first discover its existence.

11



added chem cals to cigarettes to enhance nicotine's effects,
conduct that they failed to disclose to the public and conti nue
to deny today. Maintaining that the practical effect of this
conduct was to conceal a cause of action fromplaintiffs and the
general public, plaintiffs argue that 8§ 9-1-20 tolls the running
of the limtations period until plaintiffs could discover this
wr ongf ul conduct.

The flaw in plaintiffs' argunent, however, is that the cause
of action was not "conceal ed" fromthemas of April, 1988.
Not wi t hst andi ng def endants' all eged attenpts at deception, al
t he evi dence before the Court suggests that plaintiffs were not
in any way msled by this conduct. As noted above, by 1988
Arnol d knew that he was addicted to cigarettes, and knew that his
injuries were caused by his use of cigarettes. Even if this
Court were to apply 8 9-1-20, which provides that a conceal ed
cause of action accrues "at the tine when the person entitled to

sue thereon shall first discover its existence,” this action had
been di scovered (and had thus accrued) by 1988.

Finally, while plaintiffs' contention concerning the
mani pul ati on of nicotine |evels and chem cal additives poses an
interesting question, this does not change the outconme. As best
as the Court can infer, plaintiffs' argunent on this point is
necessarily this: Arnold' s injury is not just COPD, but the very
addiction itself; COPD was no nore than a consequence of his

addiction to cigarettes and nicotine. Arnold maintains that his

addi ction was caused not nerely by an exposure to nicotine, but

12



by defendants' use of chem cal additives to enhance the effect of
nicotine, as well as any other nanipulation of nicotine |levels by
the cigarette conmpanies. Thus, Arnold maintains that the statute
of limtations should not begin to run on his claimuntil he knew
the true cause of his addiction -- the defendants' m sconduct --
whi ch he contends coul d not have been di scovered until Novenber
29, 1995, when a forner tobacco research chief "let the cat out
of the bag" when deposed in another tobacco liability case.™

An initial problemwth this reasoning is that it does not
square with what actually happened in this case, because this
action was commenced approxi mately four nonths before the date of
t he deposition on which plaintiffs rely. Plaintiffs cannot
logically maintain that they "discovered” wongful conduct in
Novenber of 1995 which alerted themto this cause of action, when
this action had already been filed prior to the all eged
di scovery.

Nevert hel ess, even under this revised theory of the case,
t he di scovery of wrongful conduct woul d not be necessary for a
cause of action to accrue. 1In general, once a plaintiff is aware
that he or she has been injured by a product, that plaintiff has
enough information to commence a products liability action based
on that injury. For the action to accrue, a plaintiff does not

need to be aware of all the facts supporting the claim such as

“Plaintiffs point to the deposition testinony of Jeffrey
Wgand, a forner tobacco industry research chief, who has
testified in connection with the State of Mssissippi's |awsuit
agai nst the tobacco conpani es.
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whet her a particul ar conmponent was defective or whether and how
t he design was flawed -- such factual investigation is the

subj ect of the discovery process. Plaintiffs' view, which is
essentially that a cause of action does not accrue until the
investigation is conplete, "would render the statute of

limtations nmeani ngless and i neffective.” See Benner, 641 A 2d at

336. As the Court has noted in a rel ated context:

[ T]he traumatic event is inmediately apparent to the

participants or their legal representatives. It does not

mean that the entire theory of the case i medi ately becones
apparent to the potential plaintiff. Wthout question, he
or she must carry out both factual and |egal investigations
of varying durations. . . . This does not nean that the
statute of limtations will be tolled until the

i nvestigation is conplete.

. . The plaintiff's certitude of negligence by

[defendant] cannot be the deciding factor to determ ne when

the statute of limtations begins to run. This would

conpletely destroy the effectiveness of a limtations

peri od.

Id. at 336-38 (wongful death action based on negligence).

This reasoning applies with equal force to this cigarette
liability action. All the evidence shows that by 1988 Arnold
knew t hat he had had becone addicted to, and had been injured by,
cigarettes. At that point, Arnold may not have known whet her
cigarettes were defectively designed, or whether a particul ar
i ngredi ent or conponent of the product had caused his injuries;
however, he would not need to know these particulars in order to
commence an action based on his snoking-related injuries.
| ndeed, it may have been inpossible for Arnold to have such
knowl edge at the tinme he discovered his injury -- but that is the
very reason why plaintiffs are afforded the investigatory tools

14



of the discovery process. Because Arnold' s claimaccrued at the
time he becane aware of the facts necessary to commence this
action, and not at the tine his entire theory of the case cane
together, this action is time-barred.
' V.  Concl usi on

The United States Suprenme Court has noted that "statutes of
l[imtations often nake it inpossible to enforce what were
ot herwi se perfectly valid clains. But that is their very

purpose.” United States v. Kubrick, 444 U S. 111, 125 (1979).

In the present case, Arnold's addiction and injuries are tragic,
and the all eged deceptive conduct of the cigarette conpanies, if
true, is certainly deplorable. Nevertheless, no matter how
conpel ling the case, this Court is constrained by the state

| egi sl ature's reasonabl e determ nati on of when the val ue of
repose outweighs a plaintiff's right to seek enforcenent of a

potentially valid legal claim See Renaud, 662 A 2d at 717.

Because the Rhode Island |egislature has struck this bal ance at
three years in personal injury cases, this action is barred by

the statute of limtations.

For the foregoing reasons, defendants' notion for sumary
judgnment is granted. The Clerk shall enter judgnent for
def endants forthw th.

It is so ordered.
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Ronal d R Lagueux
Chi ef Judge
Febr uary , 1997
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